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®ntteb States Court of Appeals: 

District of Columbia 


No. 9810 


Ralph L. Feltman, 

Appellant 

vs. 

Gertrude M. Norris and McKinley Walker, 

Appellees 


Appeal from the District Court of the United States for 

the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Ralph L. Feltman, defendant below, 
from final judgments rendered in favor of Gertrude M. 
Norris, plaintiff below, and McKinley Walker, originally 
a co-defendant and cross-defendant, upon a verdict of a 
jury in District Court in an automobile accident case in 
which the plaintiff was injured. Jurisdiction in the said 
District Court was alleged in plaintiff’s Complaint under 
Title 11, Section 306, of the Code of Laws for the District 
of Columbia (1940 edition). This Court has jurisdiction 
to review these judgments under Title 17, Section 101, 
thereof, respecting appeals from said District Court. 
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STATEMENT OF CASE 

Gertrude M. Norris, plaintiff, by her Complaint, brought 
suit for personal injuries and damage against Ralph L. 
Feltman and McKinley Walker, defendants. Ralph L. 
Feltman, defendant and cross-plaintiff, by his Cross-Claim, 
brought suit against McKinley Walker, cross-defendant, for 
damage and loss to the taxicab. 

The accident which gave rise to the suits occurred on 
October 20,1944, about 11 o’clock, A. M., on Benning Road, 
N. E., at the intersection of Oklahoma Avenue, in the Dis¬ 
trict of Columbia. At this point Benning Road is a boule¬ 
vard highway, with preferential right of way under Regu¬ 
lations. The plaintiff was a passenger in appellant’s taxi¬ 
cab, which was proceeding in an easterly direction on Ben¬ 
ning Road; a delivery truck owned and operated by Mc¬ 
Kinley Walker was proceeding in a westerly direction 
thereon. Oklahoma Avenue intersects Benning Road at 
right angles from the south, runs essentially in a northerly 
direction, does not cross and continue north of Benning 
Road, and Stop Signs control vehicular traffic northbound 
on Oklahoma Avenue. 

Appellant’s taxicab, eastbound, and Appellee Walker’s 
truck, westbound, on Benning Road, were approaching the 
Oklahoma Avenue intersection. The taxicab was through- 
bound; the truck was intending to turn left, south into 
Oklahoma Avenue. The vehicles collided in the south half 
of the intersection. 

Upon these pleadings and issues, the case was tried to 
a jury. The Court gave a detailed Charge which included 
certain Traffic Regulations, and the case went to the jury 
as follows: Gertrude M. Norris against Ralph L. Felt¬ 
man, only, the plaintiff at the commencement of trial hav¬ 
ing entered a voluntary Non-Suit as to the co-defendant 
Walker, against whom she earlier in the proceedings had 
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obtained a default judgment; and Ralph L. Feltman 
against McKinley Walker, on the Cross-Claim. The jury 
returned a verdict in favor of Gertrude M. Norris against 
Ralph L. Feltman on the Complaint; and in favor of Mc¬ 
Kinley Walker, on. the Cross-Claim. From which judg¬ 
ments appellant now appeals. 

STATEMENT OF POINTS 

1. The Court erred in the Charge to the jury and 
abused discretion in overruling motion for a new trial and 
for judgment, n. o. v., filed upon such erroneous Charge. 

2. The Court erred in omitting from said Charge ap¬ 
pellant’s Instruction No. 5, which the Court had pre¬ 
viously granted. 

SUMMARY OF ARGUMENT 

1. The Charge of the Court to the jury was erroneous, 
contradictory, confusing and misleading. It was erroneous 
because it (a) contained a traffic regulation (Sec. 28-A) 
repealed May 8, 1942, and (b) a Traffic Regulation (Sec. 
28-A) not applicable in the case. Contradictory, because 
it contained two Traffic Regulations repugnant to, and 
contradictory of, each other. Confusing and misleading 
because the jury could not apply both Regulations and ap¬ 
pellant’s right of way under one Regulation was nega¬ 
tived and taken away by the other Regulation. 

2. All counsel stipulated to appellant’s Prayer #5 
as written and the Court granted the same. It was error 
not to include all of its provisions in the Court’s Charge, 
where no other part of the Charge covered the item 
omitted. The appellant was entitled to the Prayer under 
the circumstances. 
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ARGUMENT AND LAW 

The appellant is entitled to have the judgments herein 
reversed. He stands a victim of circumstances and errors, 
which this Court should now undo. 

If the Court undertakes to instruct the jury, it is its 
duty to do so correctly. Where statutes, ordinances or 
municipal regulations are involved, only applicable laws 
should be given to the jury and, while the exact wording 
of the law is not required, the substance of the law, accu¬ 
rately stated, is necessary. A jury considers nothing of 
more importance in a trial than the Charge which it re¬ 
ceives from the Court as to the rules governing the rights 
and liabilities of the parties; therefore, it is of the utmost 
importance that that Charge be (1) accurate, (2) complete, 
'and (3) capable of being clearly understood. 

In this case, Traffic Regulation Section 28 (a) was not 
a proper one under the facts in this case. The wording 
I of this Section of the law, given in the Charge to the jury 
in this case, was repealed 2 y> years before the accident in 
which plaintiff was injured occurred. This particular Sec¬ 
tion, before its repeal and amendment, and thereafter, 
applies only when vehicles are moving on different streets; 
in this case, the vehicles were approaching each other on 
■ the same street, bringing into application Traffic Regula¬ 
tion Section 28 (c), only. 

BLASHFIELD’S CYCLOPEDIA OF AUTOMOBILE 
LAW AND PRACTICE, Volume 10, Part 2, Page 219, 
states the law to be that, 

“an instruction embodying or founded on a statute 
which was not in force at the time of the accident, 
such as a repealed statute, or a statute as subse¬ 
quently amended, is erroneous/ 7 

I WRIGHT VS. SNIFFIN ET AL, No. 7337, decided 
June 13, 1947, and cited in CCH AUTOMOBILE CASES, 
1 Volume 27, Page 1100, held, as follows: 
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“The judgment * * was reversed because of the 
conflicting instructions given by the trial court.’’ 

STAHL, d. b. a. PARK HILL PLUMBING COMPANY, 
vs. JAMES F. COOPER, Colorado Supreme Court, En 
Banc, No. 15,909, decided January 12, 1948, reported in 
CCH VOLUME 28, AUTOMOBILE CASES, Page 892, 
which case concerned the matter of Ordinances included in 
the trial court’s Charge, held, 

“Since the trial court committed prejudicial error 
in giving confusing and prejudicial instructions as to 
the violation of ordinances, right of way and the 
pedestrian’s duty, the judgment rendered was re¬ 
versed and the cause remanded for a new trial.” 

• * # « 

Appellant’s Prayer No. 5, is of importance when wc 
consider the following facts and circumstances: Plaintiff 
was a passenger for hire in appellant’s taxicab, which 
operated under a trade name of Skyview Cab Company; 
generally, juries know that cabs are insured. It is ob¬ 
served that a taxicab defendant, in the vernacular, has two 
strikes on him before a jury; it is of advantage if, without 
violating the Brooks vs. Crosson, 61 App. D. C., 159; 58 
F. (2) 885, decision of this Court, a plaintiff can get across 
to the jury that the defendant has, or probably carries, 
insurance, and so forth. In the present case, the appellant 
on the date of accident had insurance; for some time 
prior to and on the date of trial, appellant’s insurer passed 
into liquidation and receivership, leaving appellant person¬ 
ally liable on and for any judgment. So that the jury 
might not consider the element of insurance in any manner 
whatever, appellant’s Prayer #5 was offered, consented 
to by all counsel, and granted by the trial court. The same 
was not included in the Court’s Charge, to which appel¬ 
lant made timely and propej objection. Notwithstanding 
plaintiff below held a default judgment against the defend¬ 
ant, McKinley Walker, which she voluntarily vacated; that 
she charged negligence and recklessness to him in her 
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Complaint; that she reaffirmed such allegations through 
Pre-Trial Hearings and up to time of trial; yet on the 
morning of trial, immediately after the jury had been 
sworn, the plaintiff took a voluntary Non-Suit as to the 
original co-defendant, McKinley Walker. Gertrude M. 
Norris and McKinley Walker both are colored; appellant, 
who then became the only defendant in the case, is white. 
This sudden and unexpected action by the plaintiff, of 
which fact the jury soon was advised in open court, very 
forcibly brought to the jury’s attention that if the injured 
plaintiff was to recover at all it would have to be by a 
verdict from them against the appellant, only; which is 
exactly what the jury did. Being apparent as it was that 
the appellant was the owner of a large taxicab Company 
and probably carried substantial insurance and it being 
equally apparent that the non-suited defendant, McKinley 
Walker, probably did not have insurance and was a poor 
man trying to make a living with an old truck, and, further, 
the fact being that the appellant and his Company did not 
have insurance protection of any kind, insofar as this case 
was concerned, the Trial Court should have included in the 
Charge appellant’s Prayer #5. In passing, it can be said, 
as it was shown in trial, the appellant sued the appellee 
McKinley Walker for property damage in Municipal Court 
and obtained a judgment against him. Further, that no¬ 
where and at no time has the appellee McKinley Walker 
ever filed suit or pressed claim against the appellant for 
damage to his truck. As the matter stands at this time, 
appellant holds a small judgment against McKinley Walker 
upon the fact of the latter’s negligence in making a turn 
suddenly in front of appellant’s through-bound taxicab; 
and the appellee Gertrude M. Norris holds a judgment 
against appellant for $5,000.00 for alleged injuries, she on 
the morning of trial having released the original co¬ 
defendant by non-suiting froih the case, leaving appellant 
as the only defendant, presumably a man of means, and a 
man having insurance protection, which he did not have. 
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CONCLUSION 

It is respectfully submitted that the judgments should be 
reversed and the action remanded to the Trial Court with 
directions for a new” trial as this Honorable Court may 
deem just and proper. 

Paul J. Sedgwick, 

Barr Building, 
Washington, D. C. 

Attorney for Appellant. 
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1 Filed Mar 7 1945 Charles E. Stewart, Clerk 
IN THE DISTRICT COURT OF THE 
! UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Civil Action 
No. 27982 

GERTRUDE M. NORRIS, 

4635 Hunt Place, N. E., 

Washington, D. C., 

Plaintiff, 

vs. 

RALPH FELTMAN T/a 
Skyview Cab Company, 

1129 20th Street, N. W., 

Washington, D. C., 
and 

McKinley Walker, 

1105 5th Street, S. E., 

Washington, D. C., 

Defendants. 

Complaint 

1. This suit is filed under the General Jurisdiction of 
i this Court and the amount of plaintiff’s claim is in excess 
of $3,000.00 besides costs. 

i 2. On October 20, 1944, the plaintiff was a passenger 
for hire in a taxicab belonging to the defendant, Ralph 
Feltman t/a, Skyview Cab Company, which was operated 
and controlled by an agent, servant and employee of the 
said defendant, Ralph Feltman, at or near the intersection 
of Benning Road and Oklahoma Avenue, N. E., in the 
District of Columpia. The said defendant, Ralph Feltman, 
i acting through his said agent, servant, and employee, oper- 
! ated the said taxicab carelessly, recklessly, negligently, and 
i without proper regard for the rights of others, and while so 
! operating said taxicab did operate same at an excessive rate 
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of speed, without keeping a proper lookout for other vehi¬ 
cles and traffic on the highway, and failed to keep said taxi¬ 
cab under proper control, all of the above in violation of the 
Motor Vehicle and Traffic [Regulations of the District of 
Columbia, causing and permitting the said taxicab to 
collide with a motor truck then and there being operated 
by the defendant McKinley Walker, with terrific 
2 force and violence, without warning or notice to the 
plaintiff, throwing her violently against the rear of 
the front seat and on the floor, and resulting in the perma¬ 
nent and lasting injuries to the plaintiff hereinafter set 
forth. 

3. The defendant, McKinley Walker, owner and oper¬ 
ator of the motor truck with which the aforesaid taxicab 
was in collision at the time and place aforesaid, did operate 
his said motor truck carelessly, recklessly, negligently and 
without proper regard for the rights of others, including 
the plaintiff, and did make a left turn at said intersection, 
without keeping a proper lookout for other vehicles and 
traffic on said highway, all of the above in violation of the 
Motor Vehicle and Traffic Regulations of the District of 
Columbia, and without keeping said motor truck under 
proper control, causing and permitting the said motor 
truck to collide with the taxicab in which the plaintiff was 
a passenger, with great force and violence. 

4. As a result of the concurring negligence and careless 
operation of the said taxicab and motor truck by the said 
defendants causing the aforesaid collision, plaintiff was 
thrown violently against the back of the front seat and 
upon the floor of the taxicab. She was rendered uncon¬ 
scious and suffered severe and permanent injuries in and 
about her head, arms, limbs and body, requiring hospital 
and medical attention; plaintiff suffered excruciating pain 
and was severely and permanently injured in body and 
mind and will suffer from the effects of said injuries per¬ 
manently in the future; plaintiff sustained concussion of 
the brain, contusion and swelling of the head, strained 
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muscles of the back, chest, left ankle and left arm. Plaintiff 
suffers from loss of equilibrium and body balance, loss of 
memory, violent headaches, bleeding of the nose, and gen¬ 
eral soreness of body muscles. Plaintiff’s nervous system 
was severely shocked, with permanent injuries thereto, and 
she was required to undergo substantial expenses for 
medical treatment, X-ray and medicines, and has ex- 

3 pended the sum of to-wit, $150.00, for medical and 
hospital treatment and medicines, with a permanent 

loss of earnings from the date of said injuries to the 
present time, and she will continue to suffer a permanent 
loss thereof in the future, all to the plaintiff’s damage in 
the sum of $25,000.00. 

WHEREFORE, plaintiff demands judgment against the 
defendants in the sum of $25,000.00 besides costs of suit 

T. Edward O’Connell 
T. Edward O’Connell 
Joseph D. Malloy 
Joseph D. Malloy 
424 Fifth Street, N. W. 
Washington 1, D. C. 
Attorneys for Plaintiff 
Plaintiff demands a trial by Jury on all of the issues 
herein. 

T. Edward O’Connell 
T. Edward O’Connell 
Joseph D. Malloy 
Joseph D. Malloy 

Attorneys for Plaintiff 

• • • • 

4 Filed Oct 17 1945 Charles E. Stewart, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Complaint in the nature of a tort for negligence, 
i Plaintiff states she was a passenger for hire in a taxicab 
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owned by the defendant, Feltman, doing business under 
the firm name and style of Skyview Cab Co. and that on the 
20th of Oct. 1944, while said vehicle was being operated 
and driven by an agent or servant or employee of the said 
Feltanan in, as she says, a negligent reckless and careless 
manner it was in collision with a vehicle operated by the 
defendant, Walker; that as a result she suffered injuries 
of a grave and permanent character. She further says 
that the action in question as a result of which she suffered 
the injuries stated was the result of a careless, negligent 
and reckless operation of a motor vehicle owned and oper¬ 
ated by defendant, Walker, which was in collision with the 
cab of the defendant, Feltman, in which she was a passen¬ 
ger. She further states, in the alternative, that the injuries 
sustained by her were the result of concurring negligence 
and careless operation of both vehicles of the said defend¬ 
ant. 

Defendant, Feltman, admits ownership of the vehicle 
which the plaintiff was riding as passenger and places the 
onus and responsibility on the defendant Walker. He 
further states he without knowledge or information of the 
plaintiff’s injuries and denies all of the other allegations. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Pertinent traffic regulations of the Dist. of CoL may be 
offered in evidence without formal proof. 

It is stipulated that Skyview Cab Co. is the firm name and 
style of the defendant, Feltman, trading as such. 

Three hospital bills of the Eastern Dispensary and 
Casualty Hospital, namely: one dated Nov. 21,1944, in the 
sum of $68.00 and a bill of the same institution, dated June 
19, 1945, explanatory of the former—in the sum of $53.00 
and a bill of J. W. Braden, M. D. dated June 19, 1945, in 
the sum $25.00, may be offered as far as relevant without 
formal proof. 
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Counsel stipulate that the defendant may have a physical 
examination of plaintiff at any mutual convenient time 
' within 2 weeks from this date. 

5 STATEMENT OF NATURE OF CASE: 

in plaintiff’s complaint. He further brings a cross¬ 
claim against the defendant, Walker, for property damage 
to the taxicab involved in this proceeding and of which he 
is the owner, as he says. 

STIPULATIONS: 

Plaintiff, Norris, through counsel, consents to a vacation 
of the default, taken against the defendant, Walker, on • 
Apr. 13, 1945. 

1 Defendant Walker in answer admits jurisdiction of the 
Court ownership of the truck, denies all negligence on his 
part and places the onus and responsibility for the collision 
in which the plaintiff was injured upon the negligence of 
the defendant, Feltman, his agent, servant or employee. 
He alleges further he knows nothing with reference to 
either the injuries sustained or the expenses incurred by 
the plaintiff, Norris. 

Dated Oct. 17, 1945 

Matthew F. McGuire 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

T. Edward O’Connell 

Attorney for Plaintiff. 

John H. Wilson 

Attorney for Defendant. 

McKinley Walker 
P. J. Sedgwick 

for Feltman 

• • • • 
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Proceedings 


Charge to the Jury 

T HE COURT (Morris, J.): Members of the jury, I am 
sure yon understand this is a case in which the plaintiff 
seeks to recover damages from the defendant, Feltman, 
trading as Skyview Cab Company, for injuries alleged by 
her to have been received as the result of the alleged 
negligence of the defendant. 

I think you also understand that there is in the case a 
controversy between the defendant, Feltman, who is called 
the cross-complainant, in that action against the defendant, 
Walker, in which he seeks to recover damages that may be 
suffered by him as a result of this accident because of the 
alleged negligence of the defendant, Walker. That is the 
situation. 

That is the kind of controversy it is and so it is quite 
necessary that you understand what is meant by negli¬ 
gence, because the plaintiff cannot recover from the de¬ 
fendant unless it has been shown that the defendant was 
negligent and such negligence was the proximate cause of 
her injuries and if there be such recovery, there cannot be 
a recovery by the defendant and cross-complainant, Felt¬ 
man, against the cross-defendant, Walker, unless it be 
shown that Walker is guilty of some negligence which 
proximately caused the injuries that resulted in the judg¬ 
ment against the defendant. 

Without undertaking to labor the point, every- 
9 thing else in the case has been eliminated from it so 
they are the two controversies that you are faced 
with deciding. 

What is meant by negligence? Negligence is the failure 
to exercise the care that the law requires of a person in 
certain circumstances. It is the doing of some act which 
a reasonably prudent person would not do or the failure 
to do something which a reasonably prudent person would 
do actuated by those considerations which ordinarily regu- 
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late the conduct of human affairs. It is the failure to 
exercise that degree of care which the law in the circum¬ 
stances imposes upon a person. 

That degree of care varies. There is that which is known 
as ordinary care. Ordinary care is that care which persons 
of ordinary prudence exercise in the management of their 
own affairs. I may have to allude to it again but, for the 
ems the relationship between the cross-complainant and the 
cross-defendant. It is the exercise of ordinary care. The 
failure to exercise ordinary care there constitutes negli¬ 
gence. 

There is a higher degree of care that the law imposes 
on persons occupying certain relationships. 

The defendant here is a common carrier, that is, a person 
engaged in the carrying of members of the public for hire 
and, as a common carrier, the defendant was required by 
law to use the highest degree of care for the safe 
10 carriage of the plaintiff as a passenger. A failure 
to exercise such highest degree of care constitutes 
negligence. 

This highest degree of care which the law places upon 
a common carrier does not make the common carrier an 
insurer of the passenger’s safety, but it does require the 
common carrier to exercise all the care and skill and fore¬ 
sight within reason for the safe carriage of its passengers. 

That is the degree of care that is required by law with 
respect to the relationship of the plaintiff and the defend¬ 
ant Failure to exercise such care constitutes negligence. 
It must be shown that care was exercised and this applies 
to both controversies here, although there is a difference in 
the degree of care that operates, as I have explained. 

It is not only, as I say, necessary to show that there was 
negligence to justify recovery, but it must be shown that 
such negligence was the proximate cause of the injuries 
complained of. Proximate cause is defined in this fashion: 
The proximate cause of an injury is that cause which, in 
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natural and continuous sequence, unbroken by any efficient 
intervening cause, produces the injury and without which 
the result would not have occurred. It is the efficient cause, 
the one that necessarily sets in operation the factors that 
accomplish the injury. It may operate directly or by 
putting intervening agencies into motion. 

That is not to say that there can only be one 

11 proximate cause. There may be concurring acts 
which constitute the proximate cause of an injury, 

but it must meet that definition of being the efficient cause 
to constitute the proximate cause. 

I say that both negligence and the fact that such negli¬ 
gence is the proximate cause of the injury must be estab¬ 
lished before there can be a recovery and that means this: 
Everyone is presumed to act without negligence and, there¬ 
fore, to overcome that presumption the burden of proof is 
upon the one asserting such negligence to show that there 
was negligence by evidence, and it must be shown by what 
is called the preponderance of evidence before there can 
be a recovery. 

Preponderance of the evidence does not necessarily mean 
the greater number of witnesses. It does not necessarily 
mean the greater mass of testimony or of evidence. It 
does mean that the evidence tending to prove that which 
must be proven weighs heavier. It is more convincing as 
to its truth. It is more satisfying to your minds to estab¬ 
lish the question at issue than the evidence on that issue 
to the contrary. 

If the evidence tending to establish negligence or tending 
to establish cause or tending to establish damages is not 
as heavy, is not as satisfying and convincing as the evi¬ 
dence to the contrary, then there is not a preponderance of 
the evidence such as is required to meet this burden of 
proof. If it is equally as convincing but neither 

12 more nor less so than the evidence to the contrary, 
it does not preponderate, but if it is more convincing 

and more satisfying that the evidence on that issue to the 
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contrary, then it can be said to preponderate within the 
meaning of the term that I have used and that meets the 
burden of proof that rests upon the person who must 
establish that by a preponderance of the evidence. 

As I have said, you have these two controversies in this 
suit, one asserted by the plaintiff that the defendant has 
not met that degree of care required of him by law as a 
common carrier and, therefore, was negligent and that 
such negligence was the proximate cause of her injuries. 

The defendant says that, although the cross-defendant 
and the defendant did not operate under this rule of the 
highest degree of care, that, nevertheless, the cross-defend- 
hnt owed ordinary care in the operation of the truck and 
that he failed to exercise ordinary care and that that was 
negligence; and that, because of that negligence, he ought 
to have a contribution from that person for any damages 
that he suffers by reason of the success, if there be success, 
in the claim of the plaintiff against the defendant. I hope 
that makes it clear. It is a little confusing, but I believe 
you understand it, and I hope you do. 

No driver, and especially no driver of an automobile, has 
leave to approach an intersection without using reasonable 
watchfulness and caution to have his vehicle under 
13 control. When approaching the highway crossing, 
as elsewhere on the public highways, eternal vigi¬ 
lance is essential to the practical matter of driving auto¬ 
mobiles. 

1 This is true regardless of whether the intersection is 
controlled by stop lights or stop signs, or whether a traffic* 
regulation gives to one approaching the right-of-way over 
another. 

1 The jury is instructed that the degree of care to be shown 
by a common carrier to its passenger is paramount to the 
right of the comjnon carrier to pursue its right-of-way in 
respect to another car. If you find that the driver of the 
taxicab, in the exercise of his right-of-way, did not exercise 
the highest degree of care with respect to the plaintiff, then 
the driver of the taxicab was negligent. 
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The jury is instructed that the driver of a taxicab does 
not discharge his duty to a passenger merely by using 
ordinary care. The law holds him to the highest degree 
of care. I have already stated to you that there is that 
difference in the degree of care. I did mention in the 
instruction just given, though, about the exercise of the 
right-of-way. If one vehicle has a right-of-way over the 
other vehicle, that is only a relative right. He cannot 
proceed in this regard if, by the exercise of reasonable 
care, it would be dangerous or bring injury or collision. 

He does have a right to rely upon the other person 
14 in using the care that is required of him but, when 
it is apparent that a collision will result, he has no 
right to pursue his course simply because he has got the 
right-of-way. It is only a relative right. 

The jury is instructed that a vehicle which has entered 
an intersection has the right-of-way over a vehicle ap¬ 
proaching the intersection when, however, there is no 
approaching vehicle which would constitute a hazard. In 
other words, one does not have the right-of-way to enter 
into an intersection when there is an approaching vehicle 
which is an immediate hazard to the safety of entering and 
crossing that intersection. 

The jury is instructed that the law requires the driver 
of a motor vehicle to drive at a rate of soeed consistent 

aL 

with safety, having due regard to the weather and the con¬ 
dition of the highway with respect to its being wet or 
slippery. 

The jury is instructed that if you find that the taxicab 
was operated at an excessive rate of speed considering 
the condition of the street, or that it was operated without 
the driver giving full time and attention, or that the driver 
failed to keep a proper lookout, or the driver failed to keep 
the taxicab under control so as to protect the passenger 
from injury and the plaintiff was injured as a result 
thereof, then you shall find for the plaintiff against Felt- 
man, the defendant. 
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The jury is instructed that several sections of the 

15 Traffic Regulations of the District of Columbia have 
been offered in evidence, and if you find from the 

evidence that any of these regulations was being violated 
by the driver of either vehicle, then that violation was, in 
itself, negligence. 

I don’t believe that all of the traffic regulations that were 
introduced have been read to the jury. I called on counsel 
to do so but only counsel for Walker did this. I will give 
you an opportunity to read them at the conclusion of the 
charge. 

MR. O’CONNELL: All right. 

THE COURT: If, under the Court’s instructions, you 
find the plaintiff entitled to a verdict, you will consider 
in fixing the amount of the award the elements of damage 
that I am now about to mention: 

The reasonable value, not exceeding the cost to the 
plaintiff, of the examinations, attention and care by physi¬ 
cians and surgeons, reasonably required and actually given 
in the treatment of said plaintiff, and any reasonably cer¬ 
tain to be required and to be given for any future treatment 
that may be reasonably certain to be required, including in 
such care X-ray pictures reasonably necessary; the rea¬ 
sonable value not exceeding the cost to the plaintiff of 
hospital accommodations and care reasonably required 
and actually given in the treatment of the plaintiff; the 
reasonable value of the time lost by the plaintiff 

16 since the injury wherein she has been unable to pur¬ 
sue her occupation. In determining this amount, 

you should consider evidence of said plaintiff’s earning 
capacity, her earnings and the manner in which she ordi¬ 
narily occupied her time before the injury and find what 
she was reasonable certain to have earned in the time lost 
had she not been disabled. 

i If, under the Court’s instruction, you find that said 
plaintiff is entitled to a verdict, you will consider not only 
the elements of damage heretofore mentioned but you will 
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award her also such sum as will reasonably compensate 
her for the pain, discomfort, mental anguish suffered by 
her and proximately suffered by her from the accident and 
such pain and discomfort as she is reasonably certain to 
suffer in the future from said cause. 

If you should find for the plaintiff against the defendant, 
you would then consider the claim of the defendant who 
is the cross-complainant against the cross-defendant, Walk¬ 
er, in determining whether or not there was negligence on 
the part of the said Walker which was the proximate cause 
of the injuries for which the plaintiff recovered, and 
whether or not that has been shown by the burden of proof 
that rests upon the cross-plaintiff, the defendant, and the 
burden is upon the defendant who is the cross-plaintiff 
to show that on the part of the defendant, Walker, before 
he could recover; and if you should then find that 
17 the cross-plaintiff is entitled to recover against the 
defendant, Walker, for negligence of the said Walker 
which proximately caused the injury then you would return 
a verdict in favor of the cross-plaintiff who is the defendant, 
Feltman, against the cross-defendant, Walker, in one-half 
of the amount of which you found for the plaintiff against 
the defendant who is the cross-complainant, that being a 
contribution asked and paid for and which, as I say, could 
only be recovered in the event you find for the plaintiff 
and against the defendant and also found that the cross¬ 
defendant, Walker, was guilty of negligence which was 
the proximate cause of the injuries. 

The mere fact that an accident happened, considered 
alone, does not support an inference that the driver of the 
taxicab, or any party, was negligent. No presumption of 
negligence whatever arises from the mere happening of 
the accident. 

And though the driver of the taxicab is required to 
exercise the highest degree of care for the safety of the 
plaintiff, Gertrude Norris, under the law he is not an 
insurer against accident and he is not a guarantor that an 
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accident will not happen or that his passenger will not be 
injured if the vehicle is involved in a collision or accident. 

In law we recognize what we term an unavoidable acci¬ 
dent. That term does not mean, literally, that it was not 
possible for such an accident to be avoided. It simply 
i denotes an accident that occurred without having 

18 been proximately caused by negligence. Negligence 
which is a proximate cause is a requisite for finding 

liability. 

The Court instructs you that a person who, without 
negligence on his part, is suddenly confronted with unex¬ 
pected and imminent danger or circumstances which create 
a reasonable apprehension of imminent danger, either to 
himself or to others, is not expected, nor required, to use 
the same judgment or prudence that is expected of him in 
calmer and more deliberate moments. His duty, in such 
circumstances, is to exercise the care that any person 
owing the highest degree of care, as heretofore explained 
to you, would exercise if confronted with the same unex¬ 
pected danger under the same circumstances. If at that 
moment he does what appears to him to be the best thing 
to do, and if his choice and manner of action are the same 
as might have been followed by any person under the same 
conditions and duty, he does all that the law requires of 
him although, in the light of after events, it should appear 
that a different course would have been better or safer, 
i You are further instructed that, in your deliberations, 
you must weigh and consider this case solely upon the 
evidence and the law as the Court states it to you and 
without regard to sympathy, prejudice, or passion for or 
against either party. 

You are the sole judges of the facts in this case. It is 
for you to determine what the facts are by weighing the 
evidence which you have heard, rejecting such part 

19 or parts of the evidence that-you do not believe to 
be true and accurate and basing your judgment on 

that which you do believe to be true and accurate. In doing 
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that, you will take your recollection of the evidence and 
should that recollection differ from that expressed by 
counsel for either party or differ from that expressed by 
the Court where I have had occasion to express my recol¬ 
lection of the evidence during the course of the trial, you 
will take your own recollection and not that of either counsel 
or the Court. 

You are the sole judges of the credibility of the witnesses. 
That is, it is for you to say to what extent you believe the 
witnesses that you have heard testify in this case. In per¬ 
forming that task, you may call to your assistance certain 
aids or guides which, though not infallible, out of long years 
of experience the law recognizes them to be reliable and 
helpful guides and, therefore, you are to use them to such 
extent and to such extent only as you do think they are 
helpful to you in arriving at the truth. 

For instance, in weighing the testimony of any witness, 
you may take into consideration the interest, if any, which 
such witness has in the outcome of the trial and consider 
and determine whether or not such interest, if any, has or 
has not colored or affected the testimony of that witness. 

You may take into consideration the opportunity or lack 
of opportunity of a witness to have observed and 
20 to know the matters about which the witness has 
testified. You may consider the opportunity or lack 
of opportunity of a witness to have accurately observed 
what the witness has testified about, to have accurately 
recollected and to have accurately related what the witness 
has testified to. 

You may consider the reasonableness or unreasonable¬ 
ness of a witness’s testimony, its probability or improba¬ 
bility, in helping you to determine whether to accept it as 
true and accurate, or otherwise. 

You may consider the appearance and demeanor of a 
witness on the stand which is simply another way of say¬ 
ing you may consider whether or not the witness looked 
and acted as if that witness were telling truthfully and 
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accurately what that witness knew to be so, or the contrary. 

If you believe it has been shown that any witness is 
biased or prejudiced, either for or against either party 
to this cause, you may consider and determine whether or 
not such bias or prejudice, if any, has or has not colored 
or affected the testimony of such witness. If it has been 
shown that any witness has testified falsely concerning any 
material fact in the case and as to which the witness could 
right to reject and discard entirely all that that witness has 
testified to on the principle that a person who testifies 
falsely concerning one material fact may be testify- 
21 ing falsely about others or, in any event, such a wit¬ 
ness is not sufficiently reliable to compel the jury 
t!o base its verdict on the testimony of that sort of a witness. 

I say you have the right to reject entirely all of the 
testimony of a witness who has testified falsely about a 
material fact, and so you have; but you are not required 
to do so. You may, if, in your sound judgment you think 
you should, accept as true part of what a witness has 
testified to if you believe it to be true even though you reject 
as false other parts of the testimony of such witness. You 
have the right to do that. You are not compelled to do so; 
which illustrates the wide discretion that the law” leaves to 
^our good judgment as to what weight you should give to 
the testimony of such a witness. 

' If, after weighing all of the evidence in this case in 
accordance with the considerations that I have pointed out 
to you, you believe that it has been shown by a fair pre¬ 
ponderance of the evidence that the defendant was negli¬ 
gent within the meaning of that term wrhich I have de¬ 
scribed to you with reference to the duty of the defendant 
and that such negligence was the proximate cause of the 
injuries to this plaintiff, it would then be your duty to find 
your verdict in favor of the plaintiff and against the 
defendant and fix the damages in such amount, as has been 
shown by a fair preponderance of the evidence, that 
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22 would reasonably compensate her for the injuries 
caused her as a result of such negligence. 

If you do not believe it has been shown by a fair pre¬ 
ponderance of the evidence that the injuries sustained by 
the plaintiff were proximately caused by any negligence 
on the part of the defendant, it would equally be your 
duty to find your verdict in favor of the defendant. 

If you do find your verdict in favor of the plaintiff and 
against the defendant, you would then consider whether 
or not there has been any negligence on the part of the 
cross-defendant, Walker, which proximately caused the in¬ 
juries which were the basis of your recovery by the plaintiff 
against the defendant. If you do find from a fair pre¬ 
ponderance of the evidence that there was such negligence 
on the part of the defendant, Walker, which proximately 
caused the injuries to the plaintiff for which the plaintiff 
recovered from the defendant, it would be your duty to find 
then for the defendant and cross-complainant against the 
defendant, Walker, in one-half the amount for which you 
returned a verdict in favor of the plaintiff against the 
defendant. 

If, on the other hand, even though you do find your 
verdict in favor of the plaintiff and against the defendant, 
you do not believe it has been shown by a fair preponder¬ 
ance of the evidence that there was any negligence on the 
part of the cross-defendant, Walker, which proximately 
contributed to the injuries of the plaintiff for which 

23 the plaintiff recovered from the defendant, it would 
then equally be your duty to find your verdict on the 

cross-complaint in favor of the cross-defendant against the 
defendant and cross-complainant. 

If you are confused on any of these matters when you 
consider your verdict and you want further and perhaps 
clearer instructions from me on any part, you let me know 
through the bailiff and I will undertake to clear up any 
misunderstanding you may have. 

I will ask counsel if, aside from the requests on which 
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I have already ruled, there are any instructions which 
counsel think I should give. 

MR. O’CONNELL: Would Your Honor charge with 
reference to the failure to produce a witness or to take 
advantage of the testimony of a witness with reference to 
the pretrial stipulation as to the doctor’s examination 

THE COURT: I think that comes, Mr. O’Connell, with¬ 
in the rule that you have already articulated. I do not 
think that it has been shown that there is any witness here 
peculiarly or exclusively within the control of one party 
and not the other which has failed to testify without any 
satisfactory explanation. I think that applies to both 
parties, incidentally. 

MR. O’CONNELL: Would Your Honor advise the jury 
that the defendant did have the opportunity, had he so 
desired, to examine Mrs. Norris? 

THE COURT: I think he had the right but 
24 there was no duty on him. You have commented 
quite at length on what effect you think should be 
given to that. 

MR. O’CONNELL: Would Your Honor instruct the 
jury that where it is brought out that prior inconsistent 
statements are shown— 

THE COURT: No. I think they may consider that as 
any other evidence in the case in weighing the testimony. 

Have you any suggestions? 

MR. SEDGWICK: No. 

MR. WILSON: I have none, Your Honor. 

THE COURT: Before the jury retires, I wish counsel 
would read such part of the admitted traffic regulations 
as have not been read. 

MR. 0 ’CONNELL: I am now reading from Section 22, 
subparagraph (b) of the Traffic Regulations— 

MR. SEDGWICK (interposing): Would Your Honor, 
and I do not intend to read them over, say that these regu¬ 
lations are applicable to both motorists in this case? 

THE COURT: Of course, any traffic regulation that is 
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read to you will be applied by you in respect to not only 
one but any driver involved in the case. 

MR. O’CONNELL: Section 22(b): 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having due 
regard to the traffic, surface, and width of the high- 

25 way, and the hazard at intersections, and any other 
conditions then existing.’’ 

Section 22(c): 

“The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 25 
miles per hour, except as hereinafter specifically provided, 
or as may otherwise be indicated by official signs; Provided, 
however, That no vehicle shall be driven on any highway 
at a speed in excess of that indicated as follows for the 
particular district, location, or conditions: 

“1. Not to exceed 7 miles per hour in any alley. 

“2. Not to exceed 15 miles per hour: 

“(A) Vehicles equipped with solid-rubber tires on two 
or more wheels,”— 
and the rest we are not concerned with. 

“3. Not to exceed 30 miles per hour on such highways 
as may be designated by placing of official signs.” 

THE COURT: How about Section 28(a)? 

MR. O’CONNELL: Section 28(a): 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which has 

26 entered the intersection. When two vehicles enter 
an intersection at the same time, the driver of the 

vehicle on the left shall yield to the driver on the right.” 
THE COURT: And what about Section 28(c)? 

MR. SEDGWICK: Yes, Mr. Wilson read that. 

MR. WILSON: That was read by me. 

THE COURT: I knew you read one. 
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' MR. WILSON: I have no objection to his re-reading it 
if he wants to. 

MR. SEDGWICK: Does Your Honor care to give it? 

THE COURT: No. You read it if you care to, so they 
will have all of the traffic regulations in mind. 

MR. SEDGWICK: Section 28(c): 

“The driver of a vehicle within an intersection, intend¬ 
ing to turn to the left, shall yield to any vehicle approach¬ 
ing from the opposite direction which is within the inter¬ 
section or so close thereto as to constitute an immediate 
hazard, but said driver having so yielded and having 
given a signal when and as required by law, may make 
such left turn and other vehicles approaching the inter¬ 
section from said opposite direction shall yield to the 
driver making the left tum. ,, 

THE COURT: You will now retire. Choose one of your 
number as foreman. Consider your verdidct. 

When you have arrived at a verdict, and remem- 
27 ber it is your duty to arrive at a unanimous verdict 
if you can conscientiously do so, notify the bailiff 
and the Court will receive the verdict. 

1 MR. SEDGWICK: May counsel speak to Your Honor 
at the bench, for a moment? 

THE COURT: Before the jury retires? 

1 MR. SEDGWICK: It doesn’t make any difference. 

MR. WILSON: After the j’ury goes out. 

(Thereupon, at 3:23 o’clock p. m. the jury retired 
to consider of their verdict. ) 

(Thereupon, counsel approached the bench and 
the following proceedings were had:) 

MR. SEDGWICK: It concerns my previous obj*ection 
to Section 28(a) as to the right-of-way of vehicles coming 
at right angles as not being applicable. 

THE COURT: Yes. 

MR. SEDGWICK: And I note my objection to the 
charge. 
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(Thereupon, counsel returned to the counsel table, 
and the following proceedings were had:) 

THE MARSHAL: Court is recessed until the return 
of the jury. 

(Thereupon, at 3:25 o’clock p. m. an adjournment 
was taken until the return of the jury.) 
(Whereupon, at 7:35 o’clock p. m., the court re¬ 
convened.) 

28 THE COURT: I am informed the jury is ready 
with the verdict. 

THE MARSHAL: That is right. 

THE COURT: Bring the jury in. 

(Thereupon, at 7:36 o’clock p. m. the jury returned 
to the court room.) 

THE CLERK: Are you the foreman, sir? 

THE FOREMAN: Yes. 

THE CLERK: Has the jury agreed upon a verdict? 
THE FOREMAN: We have. 

THE CLERK: As to the plaintiff, Gertrude Norris and 
the defendant, Ralph Feltman, how do you find? 

THE FOREMAN: We find a verdict in favor of Mrs. 
Norris. 

THE CLERK: In what amount, sir? 

THE FOREMAN: $5,000. 

THE CLERK: As to Ralph Feltman, the cross-com¬ 
plainant, and McKinley Walker, the cross defendant, how 
do you find? 

THE FOREMAN: I don’t quite understond the cross 
defendant. 

THE COURT: That is, Feltman, the defendant in the 
action, is the cross-complainant against the cross-defend 
ant, Walker. 

THE FOREMAN: Our verdict was in favor of Mrs. 
Norris to the extent of $5,000 with no responsibility on 
the part of the truck or Walker. 

THE COURT: Then I think I would ask them 

29 if their verdict is for the cross-defendant, Walker. 
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MR. O’CONNELL: I suggest you mention the 
name of the cross-defendant. 

' THE COURT: Yes, that is what I said; if the verdict 
is in favor of the cross-defendant, Walker. 

THE CLERK: In the last verdict, you find, then, in 
favor of McKinley Walker, the cross-defendant; is that 
correct? 

THE FOREMAN: Yes, in favor of McKinley Walker. 

1 THE CLERK: Members of the jury, your foreman says 
that you find for Gertrude Norris, the plaintiff, against 
Ralph Feltman, the defendant, in the sum of $5,000; and, 
in the cross-complaint, you find in favor of McKinley 
Walker, the cross-defendant. Is this your verdict, so say 
you each and all? 

(The members of the jury indicated their assent.) 

THE COURT: The verdict will be received and re¬ 
corded and the Court wishes to extend the thanks to the 
jury for their services in this case. 

THE FOREMAN: May I say the jury is unanimous 
in their appreciation of the splendid manner in which you 
handled the case. 

THE COURT: I appreciate that, I assure you, very 
much. 

(Thereupon, at 7:40 o’clock p. m., the hearing was 
concluded.) 

• * • • 

■ Filed Oct. 24, 1947, Harry M. Hull, Clerk 

31 Defendant Feltman’s Instructions 

• * * • 

No. 5. 

You are further instructed that in your deliberations 
you are not to speculate or consider whether or not the taxi¬ 
cab in this case was insured. You are not to consider the 
financial standing of any of the parties to this suit. On 
the contrary, you must weigh and consider this case with- 
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out regard to sympathy, prejudice, or passion for or 
against any party. 

Filed Oct. 24, 1947, Harry M. Hull, Clerk 

32 Verdict and Judgment 

This case having come on for hearing on the 21st. 
October 1947, before the Court and a jury 

• • • • 

,Who, after having been duly sworn to well and truly 
try the issues between the the above entitled parties, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 24th day of October, 1947, 
that they find the issues aforesaid in favor of the plain¬ 
tiff against Ralph Feltman, T/A as Skyview Cab Co. de¬ 
fendant, in the Sum of Five Thousand Dollars, and they 
also find in favor of McKinley Walker, 3rd party deft, 
against, Ralph Feltman, T/A Skyview Cab Co., 3rd party 
Pltf. 

Wherefore, it is adjudged that the said plaintiff re¬ 
cover of the defendant, Ralph Feltman, T/A Skyview Cab 
Co. the sum of Five Thousand Dollars and Costs, and Mc¬ 
Kinley Walker, 3rd party defendant recover his costs 
from Ralph Feltman, T/A Skyview Cab Co., 3rd party 
plaintiff, 
by direction of 
Justice Morris 

Harry M. Hull, Clerk 
By George A. Watts, 
Deputy Clerk 

Filed Dec. 1, 1947, Harry M. Hull, Clerk 

33 Defendants 7 Exhibit; Motion for New Trial 

Section 28 (a) as given to the jury: 

“A vehicle approaching an intersection shall slow down 
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and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

The driver of a vehicle approaching an intersection 
shall yield the right of way to a vehicle which has entered 
the intersection. When two vehicles enter an intersection 
at the same time, the driver of the vehicle on the left shall 
yield to the driver on the right/ * 

Section 28 (a) in force on date of accident: 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

! The driver of a vehicle approaching an intersection shall 
yield the right of way to a vehicle which has entered the 
intersection from a different highway. When two vehicles 
enter an intersection from different highways at the same 
time, the driver of the vehicle on the left shall yield the 
right of way to the vehicle on the right.” 

Paul J. Sedgwick, 

Atty. for Defendants, 

Barr Bldg. 

Filed Dec. 1, 1947, Harry M. Hull, Clerk 

34 Order Overriding Motions for New Trial Etc. 

Upon the coming on for hearing of the motion 
filed herein by defendant Ralph Feltman to vacate verdict 
of jury and to award a new trial and motion of defendant 
Ralph Feltman to vacate the verdict of the jury and for 
judgment N.O.V. upon defendants Cross complaint against 
McKinley Walker, it is this 1st day of December, 1947, 
ordered that the said motions be, and the same are hereby 
overruled. 

By direction of 
Justice Morris. 

Harry M. Hull, Clerk, 

By George A. Watts, 
Deputy Clerk. 
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Filed Jan. 27,1948, Harry M. Hull, Clerk 
35 Notice of Appeal 

Notice is hereby given that Ralph L. Feltman, de¬ 
fendant above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
final judgment entered in this action on December 1, 1947. 

Paul J. Sedgwick, 

Atty. for Defendant, 
Ralph L. Feltman, 

Barr Building; DI. 9106. 

Copy of this Notice of Appeal mailed to T. Edward 
O’Connell, Esq., 424-5th St. N. W., Atty. for Plaintiff, post¬ 
age prepaid, this January 27,1948. 

Copy to: John H. Wilson, Esq., Atty. for Def. Walker, 
512- 5th St. N. W. 

Filed Mar. 11, 1948, Harry M. Hull, Clerk 

40 Answer to Plaintiff’s Motion to Require the 
Appellant to File Points; Errors 

The defendant, appellant herein, states that the errors 
or points on appeal upon which he will rely are, as follows: 

1. The Court’s Charge to the Jury was erroneous and 
contrary to law, insofar as Section 28(a) the Traffic Regula¬ 
tions is concerned. 

2. Defendant’s Instruction #5 was omitted from the 
Charge after having been granted by the Court. 

3. There is no factual question presented or relied upon, 
therefore, there is no occasion for the testimony to be writ¬ 
ten up, and the defendant-appellant’s Designation of Rec¬ 
ord is entirely adequate for purposes of this appeal. To 
print the record in its entirety would be expensive, burden¬ 
some, and unnecessary in view of the two points raised 
on appeal. 

Paul J. Sedgwick, 

Atty. for Defendant. 

March 10,1948: Copy of this Answer to Plaintiff’s Motion 
mailed to plaintiff’s counsel, postage prepaid, this date. 
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Ralph L. Feltman 
t/a Skyview Cab Co. 
Appellant 

v. 

Gertrude Norris, et al., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLEE’S BRIEF 

Appellant has dropped all points on appeal except: (1) 
That the trial judge erred in charging that Section 28(a) 
of the Traffic Regulations applied and (2) that the trial 
judge erred in omitting defendant’s request for Instruction 
No. 5. 

Appellant initiated this appeal against both Gertrude 
Norris and McKinley Walker, Appellees. He has since 
abandoned as to McKinley Walker, having served copies of 
no papers on Walker’s Attorney, John H. Wilson, after his 
Notice of Appeal. 
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ANSWER TO POINT NO. 1 

Appellee Norris moved that Appellant be required to file 
pertinent parts of the testimony for the assistance of this 
Court in determining whether or not the charge to the jury 
was “erroneous and contrary to law, insofar as Section 
1 28(a) of the Traffic Regulations is concerned.’’ 

Appellant filed only the Transcript of the judge’s charge 
to the jury and the colloquy following between the trial 
judge and the attorneys. Appellee ordered a copy of the 
i trial transcript so as to be able to quote pertinent facts to 
this Court but was advised that the transcript would not be 
1 available unless both parties ordered a copy. Counsel for 
appellant refused to order a copy and as a consequence 
1 there is none available for quotation. 

In answering Appellee’s Motion to Require Appellant to 
file Points, Appellant stated that he relied only on the 
charge to the jury with respect to Section 28(a) of the 
1 Traffic Regulations and the omission of Defendant’s re¬ 
quested Instruction No. 5. 

In his statement of Points in his brief, Appellant en¬ 
larges his first point to include the entire charge to the jury 
and the overruling of Motion for New Trial. 

This Court cannot possibly determine the adequacy or 
inadequacy of the charge to the jury without reviewing such 
parts of the testimony as Appellant claims were not cov¬ 
ered or were covered erroneously. Not one word of the 
testimony at the trial appears in Appellant’s Brief. At the 
conclusion of his charge to the jury, the trial judge asked 
the attorneys (Appendix P. 18): 

“Have you any suggestions?” 

Counsel for Appellant answered, “No.” 

Shortly afterwards, when the jury had retired to delib¬ 
erate, Appellant noted an objection to Section 28(a) of the 
Traffic Regulations which is still in full force and effect. 
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This was the only specific objection to the charge. Appel¬ 
lant then registered a general objection. 

Appellant argues that the instruction was confusing be¬ 
cause it contained contradictory traffic regulations. His 
request for Instruction 28(c) was granted. Section -39(r) 
was quoted (Appendix P. 20). Did this cause the confusion 
to which he now objects? 

Section 28(c) covers vehicles making a left turn on a 
street in which there is two-way traffic. 

Section 28(a) refers to a vehicle approaching a highway 
at right angles. The scene of this accident did not have 
two-way traffic. The accident happened on a street which 
was and is one-way for Eastbound traffic. 

Appellant urged upon the trial judge that the scene of 
the accident was not an intersection (which would make 
28(a) applicable) because the one-way Eastbound highway 
and the one-way Westbound highway (with parkway and 
double streetcar track between) are collectively designated 
Benning Road. 

The photograph in the record on appeal, which was ad¬ 
mitted in evidence on the trial, clearly depicts the scene of 
the accident, showing the cross-way from the Westbound 
highway over the parkway and streetcar tracks at right 
angles, making Section 28(a) clearly applicable. Section 
28(c), granted at the request of Appellant, was granted to 
cover Appellant’s argument to the jury that the inter¬ 
section of Oklahoma Avenue and Benning Road is not an 
intersection. Despite his argument below that the scene 
was not an intersection, in his statement of the case, P. 2, 
Appellant continually refers to it as an intersection. 

Appellant urges that Section 28(a) only applies to ve¬ 
hicles “moving on different streets.” Appellant obviously 
has his tongue in cheek when he tries to tell this Court that 
a one-way Eastbound highway is one and the same street 
with a one-way Westbound highway, there being a parkway 
and double streetcar tracks between them. One could not 
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possibly enter from one to the other without coming in at 
right angles. 

Appellant complains that the trial judge erred in per¬ 
mitting the introduction in evidence of Sections 28(a) and 
28(c) of the Traffic Regulations. Appellant himself intro¬ 
duced 28(c) and the trial judge permitted both sections to 
be read to the jury in fairness to both sides, and if there 
was any confusion in the minds of the jurors, their compli¬ 
mentary remarks to the judge at the conclusion of the case 
certainly do not indicate it. (Appendix P. 22.) 

ANSWER TO POINT NO. 2 

The stenographic transcript of the charge clearly shows 
that Appellant never even mentioned his so-called requested 
Instruction No. 5 at the conclusion of the Court’s charge to 
the jury. Appellant is barred from now attempting to raise 
this point, having never mentioned it below. Rule 51 of the 
Federal Rules of Civil Procedure reads in part as follows: 

“ * # * No party may assign as error the giving or the 
failure to give an instruction unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection. * * *” 

Lippman, et al. v. Williams, 79 U. S. App. D. C. 
App. 334. 

Asha v. Goldsten, 78 U. S. App. D. C. 349. 

Martin v. Washington Times Co., 67 U. S. App. 

D. C. 11. 

Cholomer v. Washington Post Co., 56 U. S. App. D. C. 

Prall v. Prall, et al., 56 U. S. App. D. C. 333. 

K ester son, et al., v.- La Moirre Lumber & Trading 
Co., 193 Fed. 335. 

Appellant states on page 5 of his “Argument and Law” 
that “Prayer No. 5 was offered, consented to by all counsel 
and granted by the trial Court.” THIS IS NOT TRUE. 
This request was vigorously opposed by both counsel for 
McKinley Walker and counsel for Appellee. The trial 
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Court in no uncertain language ruled that insurance could 
not be mentioned in the presence of the jury whether the 
defendant was insured or not, and that he would declare a 
mistrial if the word * 4 insurance” were mentioned by any¬ 
one. It was suggested to the Court that it would be out¬ 
rageous to grant Appellant’s request that insurance be 
mentioned because Appellant was not insured when a mis¬ 
trial would be caused if it were mentioned by plaintiff in 
a case where the defendant was insured. It is quite sig¬ 
nificant that the stenographic transcript of the judge’s 
charge and colloquy with counsel are wholly devoid of men¬ 
tion of Appellant’s Prayer No. 5. 

Appellant’s so-called “Argument and Law” consists of 
a detailed memorandum of alleged facts and circumstances 
which appear nowhere in the Record on Appeal. It appears 
that since Appellant refused to file one word of the tran¬ 
script of testimony, that he is attempting to substitute his 
“Argument and Law” in its stead. The substantial part 
of “Argument and Law” consist of statements and con¬ 
clusions which have nothing to do with the two points raised 
by Appellant on Appeal, and are substantiated by nothing 
in the Record. 

Since it is obvious that there is not a scintilla of sub¬ 
stance to the Appeal herein, it is respectfully submitted 
that the Appeal should be dismissed by this Court along 
with application of Rule 23. 

Respectfully submitted, 

T. Edward O’Connell, 
424 5th St., N.W. 
Washington, D. C. (1), 
Attorney for Appellee, 
Gertrude Norris. 



